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1, Protest.ngnxnst sole-source procucements .is
timely sduce-. doubt as to date on which pro-
tester knew or should have known protest
basis is resolved in favor of protester in
ahscnce of objective evidence to contrary.

2. Rule that contracts executed and supported by
fiscal year appropriations may only be mare
within period of obligation availability
and must concern bona fide need arising
within the period of that availability is
not applicable to procurcment by GPO from
revolving fund specifically exempitced from
fiscal year limitation.

3. Protester wds not prejudicrd by agercy's
fsilure to contact protester directly
during conouct of market survey since
protester's Pquipment did not meet agency's
mandatory requirements.

4. Requirement for prior delivery of disc systen
is nct unreasonable method ok «scertaining
reliability where. time for procurement is
short and information provider is used to
contact current users of system and establish
viability based on their comments.
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5. Failure in narket survey to provide details
of requirements to potential vendor is not
I'nreasonable in view of time ~onstr ints, primary
reliance on technical literature and agency
nontactc. and contacts with General Services

Admiraoe" L wpich should have been able
to pr:.2wiv; »rpert advice on both marketplace

and eilinn o

6. Protust against sole-source awards is doenied
where &gency performed adequate market survey
and record establishes that awardees were
only known firms with equipment capable of
meeting agency's requirements.

B letter of January 5, 1978, Memorex Corporation
protesis the award by the Government Printing Office
(GPO) of two contracts negotiated on a sole-source
basis. Memorex prontests the award to Storage Techndlogy
Corporacion (STC} of a purchase order for a 2-year
lease of fisc drives and related equipment aid the
awvard to COMTEN for rental of a communications control
unit for a period of at least 11 months.

GPO challenges this protest as ‘untimely under
our Bid Protest Procedurzs, 4 C.F.R. § 20.2(b}(2)
(1278), which require that protests be filed with
either GAC or the awarding agency within 10 days after
the basis for protest is known or should have Leen
known, whichever is earlier. GPO contends that Memorex
was informed by telephone on October 20, 1977, of
the award to STC, and informed by letter dated
November 15, 1977, that its then-installed control
unit lhad been replaced by a COMTEN unit, yet)did
not file a prot.st with that agency until January 4,
1978. GPO further contends that Memorex did not
request documents relating to the procurements until
December 15; 1977, subsequent to inquiring how t¢ ob-
tain such documentation at a meeting held on Decem—
b - l.
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Memorex alleges that it did not learn or either
award until around November 17, and that all earlier
telephone conversations with GPO were simply dis-
cussions of whether GPO had a requirement for equip-
ment., Memorex claims that its representatives mct
with representatives of GPO within 1 week of the
November 17 notice #nd questioned the awards.
Memorex further zlieges that at this meeting it
requested GPO to provide it with copies of the
contracts and sole-source determinations, which
GPO promised to provide but did nct provide until
Deceémber 16, folldw1ng a written r'equest filed
by Memoiex under the Freedom of Informat'on Act.
Memorex contends that it had no basis for protest
until it received these documents and oecame aware
of .the alleged {mproprieties they reveal. Memorex
then lodged an oral protest,with GPO less than 1
veeix after receipt of the requested dacuments on
December 16,

As stated in Ampex Corporaticn, t -1".i29,

March 16, 1978, 78-1 :pD 212, TEETR B e

held that ahy doubt as to the date on Wi.ach
nowledqe was or should have been obrainﬂd as to
a protest basis should be resolved in favor of
the protester, absenL objective evida nce\cefutlng
it= ‘assertions." While there'has been considerable
dispute betweenr Memorex and GPO concerning this
issye, we believe the Memorex protest is- timely.
Memdrax has prctested the sole-source awards on
the basis that it believes Memorex is capable of
fulfilling the_requirements set forth by GPO in
tts Determinatlons and Findings. The protester
could not have xnown tke contents of these docu-
ments, and consequently the bases of its protest,
prior to receiving them on December .l6. - Since
Memorex protested to GPO within 10 days of this
gate and protested te GAC within 10 days of GPO's
denial of its protest, we consider the protest
timely filed. Sec 4 C.F.R. § 20,2(a), supra.
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The GPO advises that these two procuremé:is wera
the result of an effort to satisfy GPO's growing
electronic data processing (EDP) needs through the
acquisition of expanded disc sftorage capacity and
an cenhanced teleccmmunications capability. The
GPO deiermin:1 ‘o procure a communications ccntrol
unit (CCumrers o ie roth of supporting its then-
current R ¢ -1iihwguretion, serviced by a
Memorex 1i'y-, .nu of meeting its projected tele-
communicati¥ ., neeas for the next 5 years. Mandaiory
requircments <“or the CCU were established on the
basis of fulfilling both of these neels. Mandatory
requirements for the additional disc storage were
established on the basis of current needs. We will
concern ourselves here only with those vequirements
to which Memorex has taken obiection or which other-
wise are necessary for our decision.

[!;1

Furthermnf . it is incumbeat upon u'’ in examlning
this matter tQ“WEIQH the competitive effects of GPO's
actions in its conduct of these proc.irements Com—
petition is the required norm for Federal procurements
and we require that interested firms be provided a
fair cpportunity to pacticipate wherﬂ circumstances
permit. We consider the failure to ‘drovide such an
opportunity to be 'an improper prequal‘flratlon..
General Flectrodynamirs‘-orporat1on—-Reconsideration,

B-190020, August 16, 1978, 78-2 CPD 121, Consequently,
in our review we must also consider whether ir the
circumstances present here the PO reasonably endeavored
to promote compecition and to afford interested vendors
an opportunity-Lo participate.

We will first consider certain aspects peculiar
to the CCU procurement.

In, eva‘uating its projected LelecommuniCations
neceds, the GPC established a manrdatory reguirement
for the CCU to support both the IBM-SDLC protocol,
to wvhich GPO anticipates conversion within 5 years,
and partitioned emulation processing (PEP) to support
the current system while allowing simultancous test-
ing of new software. (PEP basically allows a new
or replacement processor or device to operate on
software and controls tailored to another machine

|
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as that machine would have done wnile also operati..g
on aew or converted software tailored to the new
machine.) IJIn addition, GPO regqguired a turnkey system
Geliverable within 50 days to accommodate a soft-

ware development conktract then underwey and to

utilize idle ‘nstalled equipment awaiting completion
of thct contract., Tie CCL was also regquired to
pussess compatibility and a backup capability with

the COMTEN CCU's installed in other legislative branch
FDP systems.

After identifying ite needs, the GPO states that
it surveyed the narket for CCU's through a "review
of technical perindicals pitblished within the lastc
year, review of technical literature of vendors, cecn-

versations-with communicacion equipment vendors currﬂntly

on GSA schédule and two vendors not on the schedule.

Four systemw, including the Memorex 1320, were identified
f8 meeting GPP 8 requirements for support of the current

system confiquration; of these, COMTEN's 36/0-II was
idencified as the oily CUU capable of also meeting all
of GPO's projected needs. It was GPO‘s assessment
that the Memorex 1380 system under consiceration would
not support PEF, did not meet GPO's requlrements for
IBM~SDLC pfotocol handlxng, ‘and that Memcrex- could
not presently rrovide a turnxny g sstem, In addition,
GPO determined that Memorex's 1580 could not presently
provide the backup support and redu1dancy reqguired
of GPO with other legislative agencies utilizing the
COMTEN CCU.

. Memorex cbjects to the fact that it was never
contacted during GPO's survey nf CC) vendors and
contends tha’ GPO's use of pro:ected needs in the
establishment of its mandatory requirements for a

CCU renders the sole-source procurement from COMTEN

fat»lly defective and illegal. In support of this
latter contention, Memorex cites a prior decision

of this Office, 37 ‘omp. Gen. 155 {(1957), for the
proposition that absent special statutory authority,
an agency may not make a contra.t for continuing needs
beyond the bona fide nersds of the current fiscal

year,
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¥le ncte Ffirst that Memorex has misinterpreted
aurs decision. A correct sumsary of our hoiding in
37 Comp. Gen, 155, supra, would be that an agency
cannot by contract utilize funds autho=wized for
expenditure in one fiscal year to pay for neesds
occurring in other fiscal years, .r, as we stated:
"Contracts executerd and supported under authority
of fiscal yecar apprcpriations * ¥ * can only be
made vithin c¢he period of their obligatinn availa-
bility and must concern a bona fide nend arising

within such fiscal availability." Bur.-oughs
Corporation, 56 Comp. Sen. 142, 153 (197h), 76-2

Data Corp., B-184927, April 23, 1976, 76-1 CPD 276.

CPD 472, p. 17; see 7lso Honeywali Tnformation

Systers, 56 Comp, V':n., 167 (1976), 76-2 CPD 475;

44 Comp. Gen., 399 (1965). The applicability of
these decisions dz:pends on the nature of the
funds supporting the contracts in guestion.

We note in this connection ¢hat GPO conducted this
procurement utilizing funds in the Government Print-
ing Office Pcvolving Fund authorized under the
provisions of 44 UJ.S.C. § 309 (1970), which provide
in part that the fund ies available without fiscal

ear limitation for specified purposes.
Title X of the Legislative Branch Appropriation
Act, 1977, Public Law 94-44C, -7 3tat. 1459,
authorized the GPO to purchase, leage, maintain

and otherwise acquire automatic data processing
equipment from these funds. We therefore believe

that the GPO c¢ouid accomplish these particular
procurements without regard to fiscal year limitations
and that the decision cited by Memcrex is inappliciable.

facondly, we fail to sce that Memorex was damaged
by GPO's failure to contact Memorey directly regard-
ing the CCU procurement. We previously have upheld
sole-source awards based on market surveys where the
purpose 0" the survey was not to detarmine the existeénce
of a company cajable of developing equipment respounsive
to an agency's minimum needs, but to determine whether
such equipment is already in existence and, if so,
which companies can supply it. Sce Maremont Corp.,
55 Comp. Gen. 1362 (1976), 76-2 CPD 1B1; Control .

“1
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Ve think it clear that this was GPO's purpcse here,

particularly in view of GPO's stated objective to
replace its then-current CCU as soon as possible.

In this connection, we note that Memoreyx has con-
ceded that it could not meet all of GPU's mandatory
requirements without additional saftware development,
and we fail to see the advantage to Memniex to be
gained by commrnicating this directly to GPO,

The procurement of additional disc drives
and the related contrel unit was undertaken to
adrf 2.5 billion bytes of storage Lo GI'D's system
to support applications being added during the
1978 fiscal year. GPO's mandatory requirements for
the disc system included a requirement for a system
which hac been delivered previously and waich ctlv
be delivered within 90 days from receipt of purcn.. 2
order or to coincide with the installation of GPO's
new on-line systems. GPO's requirement for prior
delivery was premised on a need for proven reliability.
GPO surveyed the market through investigation of "the
DAYAPRO Reports on compiater eguipment, humerous ADP
technical periodicais, and personal contacts at
other agencies, incliiding GSA." Four vendors, includ-
ing Memorex, were identified as having satisfactory
ecquipment, but only STC was identified as capable

‘of meeting the delivery schedule and the require-

ment for prior delivery. 1In this regard, GPO roted
that Memorex had never delivered a disc cystem with
its own model 3674 controller and that although the
Memorex dirc drives were deliverable with an IBM
control unit, IBM was guoting a l-year delivery time.
The GPO concluded, therefore, that Memorex would be
unable to meet its delivery requirements.

Memorex disputes the propriety of the prior delivery
requirement, contending that it bears no rational relation-
ship to reliability or any other quality. The GPQ require-
mencs underlying the D&F associated with this procurement
stresy rellability as the justification for requiring
an "off-the-shelf" system.

While we agree with Memorex that a bare require-~
ment for prior delivery is not the best means for
determining that a system's reliability has been

Fal
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established, we dc not think that this reading reflects
the actual intent and ucse of the requirement by GPO,.
The 371C sole-source justification states that current
users were contacted and that the disc system's
viability was cstzhlished through these contacts rather
than being implied from the mere fact of prior
delivery. We would find it difficult to suggest

a better method of ascertaining a system's operational
reliabilicy than by inquiry to users and, given GPO's
time constraints for this procurement, we cannot regard
this to be an unreasonable method of identifying users.

Menorex also contends that the market survey
performed by GPD cn tliis procurement was both
deficient ond conducted in such a manner as to be
misleading. Recarding this latter point, Memorex
states that in respnnse to its inguiries, the GPD
denied that it was cvontemplating an imminent pur-
chase of the disc drives and ‘zontroller and that
Memorex therefore provided only general information
on its disc system rather than responding to a
specific requirement vith detailed informatiomn.
Memorex arques that had it been advised of GPO's
actual requircments, it could have demonstrated
both its compliance with the prior delivery require-
ment and its ability to deliver a disc system within
the required time contraints by combining the Memorex
disc drives with an IBM 3832)-2 control unit available
through an independent leasing company. Memorex has
demonstrated to our satisfacyion that its disc
drive has been delivered in thfis configuration and
that an IBM controller could have been obtained
within the time specified. We note also that
Memorex advised the GPO that the Memorex disc drive
and the IBM controller were compatible in its
written respons to GPO'‘s inquiry. However, as
wve noted above, the GPO had been quoted a l-year
delivery time by IBM.

Memorex contends that the only valid way to
"survey" a market is to issue a solicitation and in
support of this proposition cites our decision in
52 Comp. Gen. 987 (1973), in which we rej¢. ted sole-
source awards based on market surveys where we found




B-191937 ' 9

"a proclivity tr sole-source awards under selection
methods wherein 'unique' capabilities are pointed

to in justification for deparctures from the regulatory
requirements for competicive neqgotiation.” 52 Comp,.
Gen. 987, supra, at 992. We concluded in that case that
the contracting agency had not endeavored to demonstrate
+hat the awardee pocssessed unique capabilities to the
exclusion of all other interested firms, and ve
determined :that there were in fact other inteclested
companies that could have wid for the contract.

We think that the decisior cited by Memorex is
distinguishable fron the present case. We note at
the outset that the subject matter of our decision
in 52 Comp. Gen. 987, supra, was a contract for the
performance of a long=~term study involving for the
purposes of competitive zsvaluation what was
essentially a subjective assessment of an offeror's
future ability to perform, whereas the procurement
here involves an assessment of present technical
capability more susceptible to objective evaluation.
‘Ne rote also that in the cited case the procuring
agency prequalified the awardee without makiny an
effort to identify possible competitors, while in
the present matter the GFO undertook to survey the
market and to identify the equipment able to meet
its needs.

Whils a close question, we do not believe
that the market surveys undertaken by the GPO
in connection with these procurements were un-
reasonably restrictive of competition. Although
we are troubled by GPO's apparent reluctance to
furnish more details of its requirements to Memorex,
we previously have considered as sufficient a market
survey based on a literature search and agency con-
tacts not unlike that ccnducted here. See Dei Norte
Technology, Inc., B-183528, August 5, 1975, 75-2

CPD 82, GPO's survey not only included an extensive
review of the literature, but, with regard to the -
disc system, also involved contacts with vendors

and with the General Services Administration, the
agency granted the authority under the Brooks Act,
40 U.S.C. § 759 (1970), to coordinate and provide
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for the efficient purchace, lease and maintenance of
ADP uvquipment by Federal agencies and which Memcrex
concedes should be farmiliar with its equipment and
the marketplace. We think it significant tkat ' .70
contacted the GSA cven though GPO was exenpted upder

Public liaw 94-440, sgupra, from the requirements of

the Brooks Act, supra, for these procurements and
must weigh this effort to obtain informat.on against
vhat appear to have been less than compirchernsive
inquiries to vendors. On balance, we zrxe not pre-
pared to state that GPO's failure to furnish all

of the details eof its .cquirements to Hemerex

was unrcascnable in view of tho time constraints
involved, GPO's primary reliance on technical
literature and agency contacts, and its contaccs
with the G3A vhienh should have been able to provide
expert advice regarding both ccuipment and the
marketplace, We thinrk the GPO was entitled to r~'v
on the resuvlts of this survey.

As a general rule, we will not disturb a
decision to prucure on a sole-source basis where
the Determination and Finding to neqotiate on a sole-
source basis is supported by a record snfficiently
establishing that the awacdee was the only known
source with the capability to satisfy the procuring
activity's requirements. Sce Hayden Electric Motors,
Inc., B-186769, August 10, 1977, 77-2 CPD 106;
Triple A Machine Shop, Inc., B-185644, Harch 25,

1976, 76-1 CFD 197; B-175533, July 21, 1972, We
believe that this is the case here.

The protest is denied.

//4/(, i 7.

Acting Comptroller General
of the United States





